IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL YANUZZI BUI LDERS, LLC : CIVIL ACTI ON
d/ b/ a DM BARCLAY BUl LDERS :
V.
MUSI C MOUNTAI N ASSCCI ATES, LLC and ; NO. 02-CV-7438

OXFORD COVMUNI CATI ONS, I NC. and
JOHN MARTORANA

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. February 28, 2003

This case arises out of a dispute over a construction
contract between Yanuzzi Builders and Music Mountain Associ at es.
In their answer, the defendants raised | ack of personal
jurisdiction as an affirmative defense. Defendants’ nenorandum
of law in support of their defense (paper no. 14) is deened a
nmotion to dismss for |ack of personal jurisdiction. Instead of
di sm ssing the action, the court transfers it pursuant to Fed. R
Cv. P. 1404(a) to the District of New Jersey where it m ght have

been brought.

| . Background:

Def endants Musi ¢ Mountain Associates (“MVA’) and Oxford
Communi cations are involved in the conversion of a forner
restaurant in Lanbertville, New Jersey to office space.

Plaintiff, Paul Yannuzzi Builders, a conpany engaged in the



busi ness of commercial and residential construction, submtted a
bid on this project on August 24, 2001. Plaintiff alleges that
despite defendants’ assurances that it had been awarded the
entire contract, defendants insisted that the denolition portion
of the contract be signed and perfornmed separately. Plaintiff
further alleges that without its know edge, defendants sought
additional bids for the remainder of the contract and ultimately
awarded it to another conpany. Plaintiff seeks danmages for
breach of contract (Count 1), contractual bad faith (Count 11),
tortious interference wwth contract (Count 111) and unfair

conpetition (Count 1V).

Il1. Discussion:

Pennsyl vania’s long armstatute provides that its reach is
coextensive with the limts of the Constitution. 42 Pa. Cons.
Stat. Ann. 8 5322(b). The statute provides for two types of
personal jurisdiction: general and specific. There is general
jurisdiction if the defendant has continuous and systenatic

contacts with the forum st ate. See Helicopteros Naci onal es de

Colonbia v. Hall, 466 U. S. 408, 414 n.9 (1984). There is

specific jurisdiction if the events giving rise to the action are
related to the defendant’s contact with the forumstate, and the
defendant’s activities with the forumstate are such that it
shoul d “reasonably anticipate being haled into court there.” [|d.

For specific jurisdiction plaintiff nust show (1) defendant has
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sufficient “mnimumcontacts” with the forumstate; i.e., the
def endant has “purposely directed” its activities toward the
state; and (2) exercising jurisdiction over the defendant
conplies with “traditional notions of fair play and substanti al
justice.” 1d.

Def endant s concede that Oxford Conmmunications, Inc. has
sufficient contacts with Pennsylvania for the exercise of general
jurisdiction, but contend the contacts of MVA and M. Martorana
are insufficient. MVA is incorporated in New Jersey, does not
own any property in Pennsylvania and does not do any business in
Pennsyl vania. M. Martorana is a resident of New Jersey, his
princi pal place of business is in New Jersey, and he does not own
any property in Pennsylvania. Therefore, neither of these
def endants has conti nuous or systematic contacts with
Pennsyl vani a sufficient for the exercise of general jurisdiction.

MVA and Martorana do not neet the “m ni mum contacts” test
for specific jurisdiction; neither could foresee being haled into
court in Pennsylvania. The contract at issue was signed in New
Jersey and concerns a New Jersey business. The contacts
plaintiff describes in its brief are tenuous at best. Al the
W t nesses except the plaintiff are not in Pennsylvania, the
“traditional notions of fair play and substantial justice”
suggest that jurisdiction is |acking.

The plaintiff argues that the defendants consented to

personal jurisdiction by litigating on the nerits: they
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participated in discovery and demanded replies within 30 days.

Def endants can wai ve | ack of personal jurisdiction by engaging in
l[itigation, but the cases plaintiff cites for this proposition

i nvol ve much nore aggressive and long-termlitigation than is
present here.

In Continental Bank v. Meyer, 10 F.3d 1293 (7'" Gr. 1993),

def endants had wai ved | ack of personal jurisdiction by
participating in litigation for over two-and-a-half years w thout
contesting personal jurisdiction. Defendants here only
instituted discovery to neet the court’s discovery deadline if

the action is not di sm ssed. In In re Texas Eastern Transni Ssion

Corp., 15 F.3d 1230 (3¢ Cir. 1994), counterclai mdefendants
consented to personal jurisdiction by failing to nove to dismss
before litigating notions for summary judgnent on ot her grounds.
Here the defendants contested personal jurisdiction in their
responsi ve pl eading and have not filed any notion or denonstrated
other intent to submt to the jurisdiction of this court beyond
the mninmal action of requesting discovery. Plaintiff’s argunent
I S unpersuasi ve.

Plaintiff alleges that Oxford Communi cati ons and MVA are not
separate and distinct entities so that personal jurisdiction over
MVA can be based on Oxford's contacts with Pennsylvania. It is
uncl ear whether Oxford and MVA are separate entities, but it is
unnecessary to determne this. \Wether or not there is personal

jurisdiction, a district court may, at its discretion, transfer
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an action to another district or division where it mght have
been brought for the convenience of the parties and w tnesses and

inthe interest of justice. 28 U S. C § 1404(a); &Goldlaw 1nc.

v. Heiman, 369 U S. 463 (1962). This action clearly belongs in
New Jersey, rather than Pennsylvania. The defendants are New
Jersey conpanies, the contract was signed in New Jersey, the work
was to be done on property in New Jersey and al nost all of the

W tnesses are in New Jersey. The fact that personal jurisdiction
in Pennsylvania is questionable is also a reason for transferring
the action to New Jersey. Therefore, this court will transfer

t he action pursuant to 28 U S.C. 8§ 1404(a) to the District of New

Jersey where it mght have been brought.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL YANUZZI BUI LDERS, LLC : CIVIL ACTI ON
d/ b/ a DM BARCLAY BUl LDERS :
V.
MUSI C MOUNTAI N ASSCCI ATES, LLC and NO. 02-CV-7438

OXFORD COVMUNI CATI ONS, I NC. and
JOHN MARTORANA

ORDER

AND NOW this __ day of February, 2003, for the reasons
stated in the foregoing menorandum it is ORDERED that:

1. Defendant’s Motion to Dismss for |ack of personal
jurisdiction (paper no. 14) is DEN ED.

2. For the convenience of the parties and in the interest of
justice, this case is transferred to the United States District
Court for the District of New Jersey where it m ght have been
brought, FORTHW TH.

Norma L. Shapiro, S.J.



